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.Arising out of Order-In-Original No .__41-43/1—&DC/2015/DSN__Dated: 27/01/2016 issued
by: Additional Commissioner Central Excise (Div-), Ahmedabad-II

5] IrerRaT/STaaEY & 1 TaH 9ar (Name & Address of the Appellant/Respondent)

M/s AIA Engineering Ltd.
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" Any person an aggrieved by this; Order-in-Appeal may file an appeal of revision application, as
the one may be against such order, to the appropriate authority in the following way:
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" Revision application to Government of India:
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farrer, iely Fore, Shaer Q9 o19e], 689G AW, 75 freall-110001 &Y &7 ST R |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of tie CEA 1944 in respect of th= following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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" In case of any loss of goods where the loss occur in transit from a factory to & warehouse or to

another factory or from one warehouse to another during the coursz of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) ldn tcase of goods exported outside India export to Nepal or Biutan, without p'ayment of
uty. a
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(d)  Credit of any duty.allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made thars under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998, -
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The above application shall be' made in duplicate in FDI!‘ITI No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order solight to be appealed against is communicazed and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as p-escribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

(2) ﬁﬁvrrr3nﬂa¢r¢mum€“r¢fzmmmqmangWmmwi{ama‘r?frmzoo/— LHRIORIE
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appsal lies {0 I~ -
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the spéCial'.b'ien;:h of Custom,. Excise & Service Tax Appél'late Tribunal of West Block

a) 4 g R
( No.2, R.K. Piram, New Delhi-1 in all matters relating to classn‘lcatlpn valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal -

b
®) (CESTAT) at 0-20, New*Metal Hospital Comoound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentionzd in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed i1 quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-

" Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5'
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.

(3) uft g e % WY TE Al BT WA Aar & © uRs e sieer @ fHY U AT S
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact tha: the one appeal to the - '
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

(4)  =urrery e RIFE 1970 Wl <t oY erfi—1 & oftrta MerRa &Y éﬁwm T S am
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amendgd. :
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Aftention in invited to the rules covering these and other r,elaied matter contended in the
Customs, Excise & Service Tax Appelllaf‘e Tribunal (Procedure) Rules, 1982,

o (Rre), B AR Al o A
i Tt R S |, i O 3 10 TS

e #iT (Demand) T4 &3 (Penalty) T ig% :
44, Section 83 & Section 86 of the Finance Act,
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CESTAT, 10% of the Ciuty & Penalty confirmed by

the Appellate Commissioner would’ have io be pre-deoosited. It m‘ay'be‘nofted tlwgt the
pre-deposit is a mandatory condition for filing appeal oefore .CESTAT.j(Secuon 35 C (2A)
and 35 F of the: Central Exclse Act; {1944, Section 83 & Seclion 86 of the Finance Act, 1994)

For an appeal‘to be filed before the.

Under Central Excise anAd?Serv'ice Tax, “Duty}demand}ed" siall include:
(M amount determired under Section.ﬂ D, :
(i) amount of erroneous Cénvat Credit taken; ' o
(iif) amount payable under Rule 6 of the Cenvat Cracit Rules. ,
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of the duty demanded where duty; or duty. and penalty are in
alone is in dispute.” '
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ORDERINAPPEAL

The subject appeals are filed by M/s. AIA Engincering Lid. Plot No. 423-427,
Mahagujarat Industrial Estate, Sarkhcj-Bavla lighway, Village: Moraiya, Tal:
Sanand, Dist: Ahmedabad (hereinafter referred o as ‘the appellants’) against Order in
Original No. 41-43/ADC/2015/DSN dated 27.1.2016, (hereinafter referred to as ‘the
impugned orders) passed by the Additional Commissioner, Central Excise,
Ahmedabad-1I (hereinalter referred Lo as ‘the adjudicating authority’). The appellants
are engaged in the manufacture of cxcisable goods falling under Chapter 73 and 84 of
the Central Excise Tariff Act, 1985. The appellant are availing the benefit of Cenvat
Credit on the inputs,& input services under Cenvat Credit Rules,2004 (hereinafter
mentioned as ‘CCR, 2004) Vide this order, three appeals nos. 122,123 and 124 of
2016 are taken up for decision as the issues involved in all these three appeals are
identical. The Deptt. Has also filed appcal against the issue of Credit allowed on

outdoor catering service.

2. The brief .facts of the case are that during the zourse of audit of Excise O
records of the appellants for the period Dec-2010 to SEPT-2013, they had wrongly
availed Cenvat Credit of Service Tax on outdoor c:aL(.-ring service, Construction Service
and Information Technology Service total amounting Rs. 139765/-. Three Show Cause
Notice issued for recovery of wrongly availed Cenvut Credit, with interest and penalty
under CER 2004. The adjudicating authorily vide impigned orders has allowed
Cenvat credit of Rs. 60192/- for outdoor catéring service and disallowed credit of
Rs.13328/- for Construction Scrvice, and Rs.120437/- {ur inlormation technology

Service, and also imposed penalty.

3. Being aggrieved by the impugned orders, the appellants have preferred these

appeals.

a. As regards, Construction Service, it is contended that. credit of various services \/Q
such as repairs, alterations, renovation work cte¢ carried out in the factory premises.
These services were utilized in their factory and have no conneclion to rnaking of
structures in support of capital goods. Said scrvices have been used in or in relation
to manufactring activities. To support their case, they have ciled case laws ). M/s
Stanzen Toyotetsu India (P) Ltd reported in 2011 (23) STR 444 (Kar.). 2. M/s KPMG
V. CCE New delhi UOI reported in 2014 (33j STR 96 (T.dzl). 3. Samruddhi Cement
Ltd. V.CCE Indore reported in 2013 (297) ELT 562 (1).

b. In respect of Information Technology Scrvices, uppui!ams have claimed that said

services were availed for implementation of SAP, DR, DMS, DR, DB as well as for e

S ~ ] N
HRMS. Copy of agreement between Appellants and the Scrvice Providers given so Lh&’ff((m Rk R
functional use of such services can be ascertained. That these services were mlc* 1;’} @,@%
> %
for running machines.. This service is computcr newworking which is included m the

inpul service. Said service has ncxus diecliv or indirectly  with manufauurme’ »_'/;\,
a
activities. They have relied on casc laws of CCE V.Mavernir Syvstems Pvt. Ltd. r(*p()rtcﬁ

in O01D D7 QTR 10 (T
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c. that extended period of limitation cannol be ihvcﬂ-:ed in this case for Show
Cause Notice issued on 01.07.2013 covering period, from Dec- 2010 to Nov- 2011
.that they never suppressed any material fact [rom the cepartment and filed their
returns regularly. There was nevcf any intention o cvade payment ol duty. no
penélty imposable. They Cited Case Laws of ,CCE V. IMM LTD.reported in 1995 (76)
ELT 497[SC] 2. Transpek Ind. ‘Ltd. V. CCE reported in 1999 (108) ELT 562.

The Deptt. Has also filed appeal against credit allowed on outdoor catering

service on following grounds.

The Adjudication authority has dropped the demand of Rs. 60,192/- on the
ground that the “Outdoor Catering Service” is an admissible Input Service if the cost
of food is included in the cost of the final product. l-lc'rél:ed upon the Certificate of
Cost Accountant M/s. Kiran J Mchta & Co. The assessce was cligible for taking credit

of only such portion of CENVAT credit pertaining to expenses incurred by them.

That the ingredients of suppression of facts arc available in the instant case, the
Adjudicating Authority had to invoke the penal provisions under Rule 15(2) of the
CCR 2004 read with Section 11 AC of the CEA 1944. The Hon’ble Supreme Court in
the case of UOI v/s Dharmendra Textile Processors 2008-TIOL- 192-SC-CX-LB and in
the case of UOI v/s Rajasthan Spinning & Weaving Mills 2009 (238) E.L.T 3 (S.C) has
held ‘that the penalty imposed under Section .1 1AC of the Central Excise Act, 1944 is
mandatory and the authorities, tribunal or Court do not have any discretion to reduce

the penalty.’

4. Personal hearing was accorded on dated 40.04.2017. Shri Hardik P. Modh,
Advocate appeared on behalf of the respondents. He rciterated the submissions made
in GOA earlier and further submitted copies of various case laws. I have gone through
all the case records placed before me. Before procceding to cliscués cach of sewices,ll
find it relevant to reproduce the definition of input scrvice as provided in Rule 2(1) of

CCR, 2004 which came into force on 01.04.2011. The same is as under.

() “input service” means any service, -

(ij ~ usedbya provider of foutpul service/ for providing an ouipul service; or
(ii) tsed by a manufacturer, u}hether directly or indirectly, in or in relation o the
manufacture of final products ceepeeeines computer networking, credit rating, share

registry, security, business exhibition, legal services, inwarc transportation of inputs or

capital goods and outward transportation uplo the place o/ rzmoval;

[but excludes], -

[(A) service portion in the execution of a works contract and construction servicés ..
i e v ,,e-:."
including service listed under clause (b) of section GOIZ of the Finance Act (here:_@%éer 5

referred as specified services) in so far as they are used for -
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(a) construction or execution of works contract of a building or a civil structure or a
part thereof; or
(b) laying of foundation or malking of structures for support of capital

goods,

except for the provision of one or more of the specified services; orf

(C) such as those provided in relation to outdoor catering, ........ Jor personal use N

or consumption of any employee;] O

8. Now, I examine one by one the appellant’s sLaLcménL in light of appeal memo as

well as legal provisions and various casc laws.

As regards, Outdoor Catering Services, appellants have submitted that
they hired services of service provider for providing meals to the employees
and labours working in their factory and this service was availed being a

statutory obligation casted under section 46 of the Faciory Act, 1948. Whereby

Legislature has imposed an onerous legal obligation on them. Appellants have
relied on various decisions of tribunal which was delivered after the definition
of input service was amended in 2011.however such exclusion on 1.4.2011 was ~
conscious decision on part of the legislature having knowledge of carlier judicial decisions on “O
such subject, yet it chose to exclude these item from the definition of input service and wisdom
of the legislature cannot be questioned in the guise of interpretatior.. Moreover the interpretation
can not add words to the definition, where definition is unambiguous and crystal clear. The
~ Hon’ble High Court of Bombay in the case of Nicholas Piramal (India) Limited [2009(244)
ELT 321 (Bom)], has on the question of interpretation of Rules, made the following

observations:

‘We may only mention that hardship cannot result in giving a go-by 19 the lunguage of the rule and
making the rule superfluous. In such u case it is for the assessee 1o represent 1o the rule making
authority pointing out the defects if any. Courts cannot in the guize of interpretation take 177 «s§§' ef,]ﬁ:\

s

constitutional scheme that is reserved 1o the legislature or the delegate. Hurdship or breaking dovin of

themselves the task of taking over legislutive function of the rule making authorities. In

x

the rule even if it happens in some cases by itself does not make the rute bad unless the rule itself can{\mvﬁh

be made operative. At the highest it would be u matter requiring reconsideration by the delegate. It %*

never possible for the Legislature to conceive every possible difficulty. 4s noted « provision or a.rule
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can occasion hardship to a few, that cannot result in the rule being considered as absurd or manifestly
unjust. In our opinion, the rule must ordinarily be read in its literal sense unless it gives rise to an

ambiguity or absurd resulls. *

-

The Hon’ble Tribunal had pronounced various decision regarding eligibility of CENVAT
credit on catering services before2011.on the ground th of sttytory obligation under Factory Act
ibid. Despite the Legislature being aware of these judgments/orders, yet it chose to restrict the

credit by changing the eligibility in 2011, by excluding catering services .

9. -Hon’ble Supreme Court in the case of (Purmeshvwaran Subramani [2009(242)ELT
162(SC)] has very categorically stated that ;

““Courts cannot add words to a siatute or read words into it which are not there .’

Moreover, in the guise of interpretation, no intention can bz added, when intention of
legislature is very clear. In view of.the foregoing, I find thal, said service is specifically
excluded from the definition of input service as provided in Rule 2(1) of CCR,
2004 which came into force on 01.04.2011. Hence, | disagree with the
adjlidicating authority’s impugned order. 1 [ind that said credit is not admissible to
the appellant. Further, I hold that penalty is imposable on them for wrongful
availment of said Cenvat credit. Therefore, | impose penalty of Rs. 60192/-on the

appellants.

10. As regardsﬂ, Construction Scrvices, Llhe adjudicating authority has
rejected credit of various service such as repairs, alterations, renovatioﬁ work
etc. carried out in the factory premises by [inding that these services have
been availed for laying of foundation or making ol structures [or support of
Capital Goods and these activitics have been specifically excluded from the
definition of input services with effect from 01.04.2011 and hence credit
inadmissible. I have gone through the records available before me and find
that it is not forthcoming f[rom ecither the impugned order or from the
submissions of the appellants as lo where these services .weré actually
utilized. This needs to be ascertained before rejecting tae credit. Accordingly,
this} issue is fit for remanding back to the adjudicating authority for
ascertaining the actual use of such services whether it is repair, alteration,
renovation etc.by the appellants before considering the admissibility of Cenvat
Credit. Therefore, adjudicating authority is dirccted to visil the appellant’s
factory and verily where these scrvices actually ulilized and then pass a
reasoned order.

11. In respect of credit availed on Information Technology Services, I {ind tha% ;

. . §
appellants have claimed that said scrvices were availed for implementation of"
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DMS, DR, DB as well as for e HRMS.Copy of agreement between Appellants and
the Service Providers given so that functional use of such services can be
ascertained. I.find that, said services are meant for running machines. Also
said services are related to ‘computer networking’ which is included in the
input service. “Said  services have nexus directly or indirectly with
manufacturing activities. Hence, I find that, same is covered under the
definition of input service as: per Rule 2(1) of Cenvat Credit Rules 2004. 1

therefore, hold that said credit is admissible to the appcllants.

12, The appellants have challenged that extended pesiod of limitation cannot'be
invoked in this case for Show Causc Notice issued on 01.07.2013 covering period, from
December 2010 to November 2011 .that they never suppressed any material fact from
the department and filed their returns regularly. There was never any intention to
evade payment ol duty. In this regard, I rely on the case o” M/s Neminath Fabrics Pyt.
Ltd. reported in 2010 (256) ELT 369 decided by Hon’ble High Court of Gujarat Court. It

was held that,;

‘Termini from which period of “one year” or “five years” is computed is relevant date
1 Yy 'Y
therefrom. By no streich of imagination the conzept of knowledge can be

..........

read into the provisions. [paras 15, 16, 18, 20, 26/

In light of above case law, I find that, extended period has been rightly invoked by

the adjudicating authority.

13. In view of above discussion and findings, | hold that, Cenvat Credit is
admissible in respect of Information Technology Secrvices. Further, I remand the
matter back to the adjudicating authority in respect of crediz on construction services
and decide the admissibility of credit at the earlicst alter [bllowing the principles of

natural justice.

14, 3rdielehc] EaRT & T 315 3rfiell o7 Ruerr 3Wiad aid & e smar 3

14. The appeals filed by the appcllants stand disposcd of” in above terms.
, _ N
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Attested

[K.K.Parmar )
Superintendent (Appeals)
Central tax ,Ahmedabad.
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M/s. AIA Engineering Ltd.
Plot No. 423-427,
Mahagujarat Industrial Estatc,
Sarkhej-Bavla Highway,
Village: Moraiya, Taluka: Sanand,

District: Ahmedabad .

Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-I1.
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3. The Asstt. Commissioner, Central Excisc, Div-1V, Ahmedabadll

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

5 uard file.
6. PA file.







